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CRIMINAL VOIR DIRE – DEFENDANT 

I. INTRODUCTION

FOCUS:  You should begin your voir dire by introducing yourself, your client (perhaps 
with your hand placed on your client’s shoulder), and the defense team.  You should 
follow by explaining that you are trying to determine if any of the prospective jurors have 
preconceived beliefs, or prejudices, that might prevent them from being fair and impartial 
jurors in this particular case.  You might state, or perhaps ask a question that gets across 
the point, that although all citizens have a duty to serve on a jury, it does not necessarily 
follow that all citizens would make fair and impartial jurors in every type of case.   

Successful accomplishment of this initial phase of the voir dire examination requires: 

That you be courteous, friendly, empathetic and, above all, non-
condescending;

That you explain that all of us (yourself included) have prejudices - that is, 
strongly held views on certain topics from which we are not likely to 
budge and that this is a natural, appropriate human trait; 

That, as part of this explanation, you disclose to the prospective jurors one 
or two examples of your own prejudices that would prevent you from 
being fair in certain situations (for example, you could be a fair and 
impartial referee in a basketball game, but not if your favorite team were a 
participant); and 

That you emphasize that you have no desire to pry into their personal lives 
and that you tell them that they may, whenever they wish, ask the judge to 
allow them to answer questions solely in the presence of the judge and the 
lawyers.

Your voir dire should avoid the use of “legalese.”  The words “accused”, “prosecution” 
and “jury selection” are preferable to “defendant”, “government” (or “state”), and “voir 
dire”.

It is crucial that, upon eliciting a strongly held opinion that will prevent a prospective 
juror from being fair and impartial, you thank the prospective juror for his candor. And,
it is equally crucial that you be sincere in expressing your thanks.   Without candor on 
the part of prospective jurors, the process cannot work.  Showing even the slightest hint 
of disdain for the position advanced by a potential juror will only keep the other potential 
jurors from speaking freely about their own personal convictions for fear of being 
publicly chastised.  Along the same line, you should never ask that a prospective juror be 
excused for cause in the presence of the other members of the venire panel.  
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II. EXPERIENCE WITH CRIME 

FOCUS:  To determine potential juror’s past experiences with crime, and to determine 
how such experience will affect their judgment in this case. 

BASIS:  “You can have no prejudice or sympathy, or allow anything but the law and the 
evidence to have any influence upon your verdict.  You must render your verdict with 
absolute fairness and impartiality as you think justice and truth dictate.”  1-43 T.P.I. 
Criminal 43.40 (2007).   

“You must judge the testimony of each witness by the same standards, setting aside any 
bias or prejudice you may have.”  1-100 CALCRIM 105 (2011). 

“Do not let bias, sympathy, prejudice, or public opinion influence your decision.”  1-100 
CALCRIM 101 (2011).

EXAMPLE:  “It is important that I find out if you, your loved ones, or your close friends 
have been victims of a crime.  My house was broken into while my wife and daughters 
was sleeping upstairs and, of course, I cannot help but think – even years later – that 
something worse than a purse being stolen off the kitchen table could have occurred.  I 
am not sure, therefore, that I could be a fair and impartial juror in a home burglary case.  
This is the kind of experience I want to find out about.  (The following questions would 
be asked of any prospective juror who answers the inquiry in the affirmative.)  Has 
anyone else here been the victim of a crime?  (Wait for a show of hands, then direct the 
follow questions to the individual jurors who have been victims of crime).” 

EXAMPLE:  “Ms. Jackson, you raised your hand.  How did you feel after the crime?  
Did they catch the person who did it?  What happened to him?  How do you feel about 
how the criminal justice system handled the case?” 

EXAMPLE:  “Ms. Jackson, given the frightening experience that you just described, 
what is your feeling about the rights of individuals who are accused of a crime?  (Allow 
Ms. Jackson to explain).” 

EXAMPLE:  “Do you believe that persons accused of a crime have too many rights 
under the law?  Please understand that, if you feel that way, especially considering the 
particular experience that you have had, I certainly will understand, and I certainly will 
not judge you.  It is important, though, for me to know.  (Depending on the answer, it 
may be necessary to use leading questions to establish a challenge for cause based on the 
proposition that, given the prospective juror’s personal experience, she will not be able to 
presume that someone arrested and charged with a crime is innocent.  You may decide 
that, as to some of the jurors, it is best to explore the effects of his or her personal 
experience after you have first addressed the topic the presumption of innocence – the 
next subject addressed in this sample voir dire.)”
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Practice Pointer: The prosecution will have already questioned the panel members 
about whether their family members or close friends have ever been arrested or 
convicted.  You may have some follow up questions, and, if so, you may want to ask those 
questions at this point.  On the other hand, you may want to wait until later in the voir 
dire, perhaps even at the end, to ask those questions.  To some extent, this is a matter of 
preference and, of course, the nature of the case may influence your decision as to both 
whether and when to ask follow up questions about criminal activity in which the jurors’ 
family members engaged.

III. INDICTMENT; PRESUMPTION OF INNOCENCE; OPEN MIND 
THROUGHOUT TRIAL

FOCUS:  These three topics are so intertwined that they should be treated as a single 
topic.  It is important to remind the jurors of the concept of “innocent until proven guilty” 
and to point out that an indictment does not make it more likely that the defendant is 
guilty of the crime.  Point out that jurors must keep an open mind during the trial, and use 
this line of questioning to identify jurors who may have trouble doing so. 

BASIS:  “[A] challenge for cause would be sustained if a juror expressed his incapacity 
to accept the proposition that a defendant is presumed to be innocent despite the fact that 
he has been accused in an indictment or information.”  United States v. Blount, 479 F.2d 
650, 651-52 (6th Cir. 1973).

“You should consider all of the evidence in light of your own observations and 
experience in life.”  1-1 T.P.I. Criminal 1.08 (2007). 

“The law presumes that the defendant is innocent of the charge against him.”  1-2 T.P.I. 
Criminal 2.01 (2007).   

“The indictment in this case is the formal written accusation charging the defendant with 
the crime.  It is not evidence against the defendant and does not create any inference of 
guilt.”  1-1 T.P.I. Criminal 1.05 (2007). 

“The defendant is presumed to be innocent.”  1-2 Virginia Model Jury Instructions – 
Criminal Instruction No. 2.100 (2011). 

“The fact that the defendant has been indicted by a grand jury is not evidence against 
him, and you should not consider it.”  1-2 Virginia Model Jury Instructions – Criminal 
Instruction No. 2.330 (2011). 

“A defendant in a criminal case is presumed to be innocent.”  1-100 CALCRIM 103 
(2011).

“The fact that a criminal charge has been filed against the defendant is not evidence that 
the charge is true.  You must not be biased against the defendant because he has been 
arrested, charged with a crime, or brought to trial.”  1-100 CALCRIM 103 (2011). 
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“In deciding whether the People have proved their case beyond a reasonable doubt, you 
must impartially compare and consider all the evidence that was received throughout the 
entire trial.”  1-100 CALCRIM 103 (2011). 

EXAMPLE:  This example covers all three topics, and will be broken down into parts to 
demonstrate how they work together to address these important topics. 

a. The Indictment 

“Judge Jones has already talked to you about the indictment.  I want to discuss it some 
more with you.  When I read or hear that a person has been indicted, I have a tendency, at 
least initially, to think there’s a good chance that the person indicted has done something 
wrong.  And, I am a lawyer.  I have an understanding of indictments that non-lawyers 
don’t have. 

Mr. Smith, what is your reaction when you read or hear or see on TV that a person has 
been indicted for a serious crime?  (The answer often will likely to be something like this:  
“I think that the government must have some pretty good evidence that the guy did what 
he was charged with.  Otherwise, they would not have charged him.  Of course, that does 
not mean he’s guilty.  He still gets a trial.”). 

Let me ask some of the rest of you if you share Mr. Smith’s view.  Ms. Harris, how about 
you? (Ask several prospective jurors.  They may well share Mr. Smith’s view.)” 

b. The Presumption of Innocence 

“Mr. Smith, you have heard Judge Jones instruct you that, under the law, my client, 
James Henry, is presumed innocent.  Why do you think an accused, such as Mr. Henry in 
this case, is presumed innocent under the law?  (Allow juror to answer.  The hope here is 
that the prospective juror will say something like, “I guess because we need to keep an 
open mind and let the accused person start with a clean slate.”  If you do not get this 
response, try to steer the prospective juror to this point.) 

Do you think that this fundamental legal principle that the accused is presumed innocent 
is a good thing?  Why?  (Ask several other jurors this “why” question so that you can get 
several members of the jury to reinforce the point that our criminal justice system will not 
work unless the accused is presumed innocent, as the law requires.)” 

c. Circle Back to the Indictment 

“Mr. Smith (or perhaps you might want to direct your questions to another prospective 
juror at this point), let’s go back to the fact that James Henry has been indicted.  How are 
you supposed to presume that an accused person is innocent when you also know that the 
Grand Jury has seen fit to have him indicted for a serious crime?  (Allow juror to 
explain.)
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Mr. Smith, did you know that there is no judge in the Grand Jury room?  Did you know 
that the accused is not present during the Grand Jury proceedings?  (NOTE:  Of course, if 
your client has actually testified before the Grand Jury, then you should rephrase the 
question to point out that the accused is not present except when he himself is being 
questioned.)

Did you know that the accused does not have the right to present evidence or call 
witnesses before the Grand Jury?  Did you know that the only lawyers who are present 
before the Grand Jury are the prosecutors? 

Did you know that the Grand Jury, in order to indict an individual, does not have to have 
proof beyond a reasonable doubt?  For that matter, it is not even necessary for the 
prosecution to show that the accused person committed the crime by a preponderance of 
the evidence, the standard used in a civil case.  The Grand Jury only has to have probable 
cause, based on the evidence that the prosecution has presented to it, that a crime has 
been committed and that the accused committed that crime.  Were you aware of this? 

Mr. Smith, do you feel that you now have a better understanding of what an indictment 
is?  (You should ask some of the others the same question.) 

Mr. Smith, now that you know more about what an indictment is, do you have a greater, 
or a lesser, appreciation of why the accused in a criminal case is presumed innocent? 

Do you think that you can put out of your mind the notion that, if a man is indicted, there 
is a good chance that there is something to it?  Will this be hard for you to do?” 

Practice pointer:  If the potential juror states that they will not be able to put the 
indictment out of their mind, and will not be able to consider defendant innocent until 
proven guilty, be prepared to move to strike the juror for cause. 

d. Keeping an Open Mind 

“Ms. Lee, let me ask you some questions please.  Have you known or heard about people 
being accused of doing something wrong when, in fact, they were innocent?   (Develop 
the facts and ask appropriate follow up, and do the same with other prospective jurors.)
Have you had to determine whether someone who has been accused of wrongdoing really 
did the thing that he was accused of?  Maybe one of your children accusing his brother or 
sister of something? (Or, if the prospective juror is an employer, ask about one employee 
accusing another of misbehavior.) 

How did you determine whether the accusation was true?  (Allow juror to explain.)  In 
other words, you made sure that you considered all of the facts before you made up your 
mind?  Because you wanted to be fair to both sides and ultimately be right in your 
conclusion?
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Mr. Jenkins, let me ask you some questions please.  If you were falsely accused of a 
crime, would you want your case to be decided by jurors who did what Ms. Lee said she 
did when she had to decide whether an accusation was true?  In other words, would you 
want the jury to listen to both sides and to consider all of the pertinent evidence before 
making up their minds?” 

e. Return to the Concept of Presumption of Innocence and to the Indictment 

“Mr. Jenkins, would you want to be presumed innocent under the law? 

Mr. Jenkins, I now want to go back to the first question I asked Mr. Smith.  You will 
recall that I was asking him about the indictment.  Now that we have talked about the 
indictment, the Grand Jury process, and the presumption of innocence, how do you feel 
about the fact that my client, James Henry, has been indicted?  (Allow juror to explain.) 

How difficult if it going to be for you to attach no significance to the fact that he has been 
indicted and to presume Mr. Henry innocent?  Are you going to be thinking that, because 
Mr. Henry has been indicted, there must be something behind it?  (Ask this of other 
jurors.  Be prepared, when a juror indicates that it will be difficult to apply the 
presumption of innocence, to use leading questions to develop a challenge for cause.)” 

III. HIGHER BURDEN OF PROOF IN CRIMINAL CASE 

FOCUS:  Point out the higher burden of proof necessary for a criminal conviction, 
because the defendant’s personal freedom is at stake.  Also, explore whether individual 
jurors would have difficulty acquitting the defendant if the higher burden of proof is not 
satisfied.

BASIS:  “The state has the burden of proving the guilt of the defendant beyond a 
reasonable doubt, and this burden never shifts but remains on the state throughout the 
trial of the case.  The defendant is not required to prove his innocence.”  1-2 T.P.I. 
Criminal 2.02 (2007).   

“The presumption of innocence remains with the defendant throughout the trial and is 
enough to require you to find the defendant not guilty unless and until the 
Commonwealth proves each and every element of the crime beyond a reasonable doubt.”  
1-2 Virginia Model Jury Instructions – Criminal Instruction No. 2.100 (2011).    

“A defendant in a criminal case is presumed to be innocent.  This presumption requires 
that the People prove a defendant guilty beyond a reasonable doubt.  Whenever I tell you 
the People must prove something, I mean they must prove it beyond a reasonable doubt.”
1-100 CALCRIM 103 (2011).

EXAMPLE:  “This, of course, is a criminal case.  This is not a civil case in which one 
person is seeking money from another for, let’s say, injuries suffered in a car accident.  In 
a civil case, the person suing, the plaintiff, has to prove only that he is entitled to recover 
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money by a preponderance of the evidence.  That is a “more likely than not” standard.  In 
the car accident case, for example, the plaintiff has to persuade the jury only that the 
evidence shows that the defendant, more likely than not, negligently caused the accident.  
That is substantially different from a criminal case, in which the prosecution must prove 
to the jury that the accused is guilty beyond a reasonable doubt. 

Mr. Gordon, why do you think the law holds the prosecution to a higher burden of proof 
in a criminal case than in a civil case?  (The answer likely will, and certainly should, 
acknowledge that, in a criminal case, the accused’s freedom is at stake.)  Do you think 
that is a good thing or a bad thing for the prosecution to have this higher burden in a 
criminal case?  (Ask others so that you will get several potential jurors to discuss this.) 

Mr. Gordon, are you familiar with the Casey Anthony case – the case down in Florida in 
which a young woman was accused and tried for allegedly killing her little girl?  (It is a 
good idea to use current events when you can make it work.)  Were you, like me, 
surprised when the jury found Casey Anthony not guilty? 

How do you feel about the jurors who decided the Casey Anthony case?  (Ask others as 
well.  Be looking for non-verbal cues, as well as statements, that indicate hostility toward, 
or at least displeasure with, those jurors.)  Of course, we were not in that courtroom down 
in Florida and did not hear and see all of the evidence that the jury heard and saw. 

If in this case you ultimately believe that the prosecution has failed to carry its burden of 
proving that my client, James Henry, is guilty beyond a reasonable doubt, are you going 
to feel defensive about it?  Are you going to worry about how your family, friends, co-
workers, or neighbors think about you?  Are you going to be concerned that they may be 
wondering how you let that fellow get off? 

Sometimes we learn, or at least believe, that a guilty man has gone free.  Sometimes we 
learn that an innocent man has been convicted.  Which of these two events - a guilty man 
going free or an innocent man being convicted - bothers you the most? 

Will you feel uncomfortable voting to acquit Mr. Henry even if you think that, more 
likely than not, he is guilty but just not guilty beyond a reasonable doubt?  By the way, 
this is something that I ask potential jurors in any criminal case.  I am not suggesting that 
the evidence will rise to the level of showing that Mr. Henry is probably guilty. I am 
simply trying to find out whether you personally could apply this important legal 
principle in a case like this one.  (Pursue this line of questioning with other potential 
jurors as well.)” 

IV. MEANING OF “REASONABLE DOUBT” 

FOCUS:  Explaining the concept of reasonable doubt. 
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BASIS:  “Reasonable doubt is that doubt engendered by an investigation of all the proof 
in the case and an inability, after such investigation, to let the mind rest easily as the 
certainty of guilt.”  1-2 T.P.I. Criminal 2.03 (2007). 

“A reasonable doubt is a doubt based on your sound judgment after a full and impartial 
consideration of all the evidence in the case.”  1-2 Virginia Model Jury Instructions – 
Criminal Instruction No. 2.100 (2011).   

“Proof beyond a reasonable doubt is proof that leaves you with an abiding conviction that 
the charge is true.  The evidence need not eliminate all possible doubt because everything 
in life is open to some possible or imaginary doubt.”  1-100 CALCRIM 103 (2011). 

EXAMPLE:  “Some of you may have heard in watching TV shows of talk of proof 
beyond any doubt.  But, that of course is not the burden that the prosecutor bears in a 
criminal case.  Judge Jones and Mr. Prosecutor have already talked to you about this.  A 
person may have a doubt about something that is not a reasonable doubt.  If at the time 
you complete your deliberations, you believe that James Henry is guilty, but you have 
some slight doubt that is not reasonable, you must, in accordance with the instructions 
Judge Jones will give you, find Mr. Henry guilty.  The prosecution is not required to 
eliminate every nagging doubt a juror might have. 

And, as we have just discussed, if you believe on the other hand that Mr. Henry is 
probably guilty, but you have a doubt that is in fact reasonable, you must find him not 
guilty.

As you can see, the meaning of “reasonable doubt” is important. 

When Judge Jones gives you his instruction at the end of the case, he will give you the 
definition of reasonable doubt that you are to use in your deliberations.  Judge Jones will 
tell you that proof beyond a reasonable doubt means evidence that is so convincing that 
you would not hesitate to rely on and act on that evidence when making the most 
important decisions in your lives. 

Mr. Carter, I am not going to pry and ask you what the decisions were, but are you able to 
identify in your own mind the most important decisions you have ever had to make?  
(Mr. Carter answers/nods).  On those occasions, did you consider the pros and cons very 
carefully?  And, did you make sure you were firmly convinced you were right before 
making your final decision? 

Will you feel comfortable, in deciding this case, insisting that the prosecution convince 
you of Mr. Henry’s guilt to the very same extent that you had to be convinced when 
making those important decisions?” 

V. CREDIBILITY OF WITNESSES 
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FOCUS:  The questioning here – and, indeed, even the decision whether you should even 
get into this topic – is so dependent upon the particular circumstances of the case that it is 
difficult to provide sample questions that are particularly meaningful.  Some version of 
the following nonetheless might provide a helpful starting point. 

BASIS:  “You are the exclusive judges of the credibility of witnesses and the weight to 
be given to their testimony . . . [Y]ou are entitled to use your common sense in judging 
any testimony.  From these things and all the other circumstances of the case, you may 
determine which witnesses are more believable and weigh their testimony accordingly.”  
1-42 T.P.I. Criminal 42.04 (2007).   

“You are the judges of the facts, the credibility of the witnesses, and the weight of the 
evidence.”  1-2 Virginia Model Jury Instructions – Criminal Instruction No. 2.500 (2011). 

“You alone must judge the credibility and believeability of the witnesses.  In deciding 
whether testimony is true and accurate, use your common sense and experience.”  1-100 
CALCRIM 105 (2011). 

EXAMPLE:  “Ms. Lee, you told me earlier that you have had to decide whether one 
person’s accusation of another was correct. There have been times when you said that 
you listened to both sides and got all of the facts before making your decision.  When you 
had to do this, did you find yourself having to decide whether one person was telling the 
truth and another was not, or whether one person was more believable than another?  

What did you consider to be helpful in deciding which of the two individuals was telling 
the truth?  [Here, depending on the nature of your case, you may want to focus on motive 
to lie, inconsistent statements (or maybe you want to establish that inconsistent 
statements can be innocent), evidence coming from disinterested witnesses, common 
sense, etc.] 

In this particular case, you will be called upon to determine that someone is telling the 
truth and someone else is lying.  There is no way of getting around it.  Will you be 
uncomfortable making this determination?  (Of course, many cases do not squarely 
present a somebody-has-to-be-lying scenario.  You should ask this question, if at all, only 
when that scenario is a certainty.)” 

VI. SPECIFIC CRIME CHARGED IN THE INDICTMENT 

FOCUS:  Sometimes the evidence will suggest that, apart from the specific crime 
charged in the indictment, your client has generally been something less than a solid 
citizen.  Something like the following colloquy may be appropriate. 

EXAMPLE:   “Mr. Smith, you understand that the indictment charges Mr. Henry with a 
particular crime – namely, (identify the specific crime charged) - and that the jury chosen 
for this case will be called on to decide if he is guilty of that specific crime?   
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In this case, you are going to hear evidence that Mr. Henry has hung out with some pretty 
tough folks; that he frequently uses extremely vulgar profanity, and that, generally 
speaking, he has not led an exemplary life – and that is putting it mildly.  One of the great 
things about our country is that we do not lock people up just because they are bad 
citizens.  A man loses his freedom only if he is convicted of the particular crime that is 
charged in the indictment. 

Will this evidence that Mr. Henry has had a tendency to hang out with some bad guys, 
that he engages in vulgar cussing and, in general, has been far from a stellar citizen keep 
you from deciding his guilt or innocence solely on the basis of the crime charged in the 
indictment?  (Allow Ms. Smith to answer.)  In other words, you won’t succumb to the 
temptation of thinking something like this:  “Well, I do have a reasonable doubt about 
whether he committed this particular crime, but, my goodness, I need to vote guilty 
anyway because he ought to be in jail just for being a bad person”? 

You understand that that kind of reasoning runs completely counter to the way our 
criminal justice system is supposed to work?” 

FOCUS:  You may also find yourself in a situation in which the evidence shows, or at 
least suggests, that your client may have committed a crime other than the one charged in 
the indictment.  For instance, you may have a case in which your client, who was charged 
under a federal statute prohibiting the solicitation of another individual to murder a 
federal witness, has remarked to an informant who was secretly taping the conversation:
“Just by talking about this [possibly having the witness killed], we are guilty of 
conspiracy to murder.”  Solicitation of another to commit murder may be, in your state, 
different from conspiracy to murder.  The elements of these two offenses may be 
different.  Your defense may be that, notwithstanding the fact that your client had indeed 
made the above-quoted remark, he never ultimately formed the requisite intent to have 
the federal witness killed.  Of course, the mere fact that your client had even thought
about having someone killed would, itself, be a terrible fact, and that terrible fact would 
be made worse by his admission that his talking about it to another made him “guilty of 
conspiracy to murder.”  You would need to address this on the front end.  The following 
line of questioning may provide guidance in such a situation. 

EXAMPLE:  “Mr. Smith, in this case, the jury will be called upon to decide whether Mr. 
Henry is guilty of solicitation to murder.  One of the key issues that the jury will have to 
decide is whether Mr. Henry ever formed the intent to have the other individual killed.
The jury is going to hear tapes of conversations that my client had with a man named 
John Harper, who, unbeknownst to Mr. Henry, was cooperating with the prosecution.  In 
some of these conversations, these two men talked about possibly having a man named 
William Parker killed. 

I am sure you agree with me that even talking about such a thing is horrible.  But talking 
about it, without more, is not a crime.  Do you understand that? 
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In one of their earlier conversations, Mr. Henry said to Mr. Harper, “Just talking about 
this makes us guilty of conspiracy to murder.”  Will these taped conversations keep you 
from focusing on whether Mr. Henry is guilty of solicitation of murder, the crime that is 
specifically charged in the indictment? 

The crime charged here is not conspiracy to murder, but solicitation to murder.  Do you 
understand that?  (Allow juror to answer.)  If you find that the prosecution has filed to 
prove the elements of solicitation to murder, will you still be tempted to find Mr. Henry 
guilty any way simply because he considered himself in his early conversations to be 
conspiring to murder?” 

VII. CONSTITUTIONAL RIGHT NOT TO TESTIFY 

FOCUS:  In cases in which we have not called our client to the stand, we chose not to 
address the subject in voir dire.  It was the judgment call that we thought appropriate in 
those particular cases.  In those cases, we put on no proof at all.  In closing argument, we 
explained to the jury that the Court will instruct them that an accused has a Constitutional 
right not to testify and that we were invoking that right.  We then stated that the 
prosecution had failed to come even close to proving guilt beyond a reasonable doubt, 
and we thereafter proceeded to explain why.  In some cases, however, it may be a good 
idea to address this topic during voir dire.  The colloquy below is taken verbatim from 
Randi McGinn, Esq. “Addressing the Ten Scariest Issues in Voir Dire,” 29-Aug 
Champion 26 (National Association of Criminal Defense Lawyers Aug. 2005. 

BASIS: “The defendant has not taken the stand to testify as a witness but you shall place 
no significance on this fact.”  1-43 T.P.I. Criminal 43.03 (2007).   

“The defendant does not have to testify, and exercise of that right cannot be considered 
by you.”  1-2 Virginia Model Jury Instructions – Criminal Instruction No. 2.150 (2011). 

“A defendant has an absolute constitutional right not to testify . . . do not consider, for 
any reason at all, the fact that the defendant did not testify.”  1-300 CALCRIM 355 
(2011).

EXAMPLE:

Q: How many of you are aware of the constitutional right that says an accused person 
can never be called as a witness against himself or herself at trial? 

Q: What do you think of that rule?  Why do you think that rule exists? 

Q: If someone were falsely accused of a crime, can you think of a situation where 
he/she might not want to testify at the trial?  [Again, bounce off as many jurors as 
possible to flesh out this answer].

Not a very good witness 
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Not very smart or educated 
Easily misled by the prosecutor 
Fear
Too much pressure 
Embarrassed about his/her past 
The state has not proven its case 

When you get the inevitable answer, “Because he/she is guilty,” try the following 
response:

Q: You know, that may be the reason in some cases and that is the very thing I am 
concerned you may think in this case if I make the decision that Mr./Ms. 
_________ should not testify.  Unfortunately, if I decide he/she should not testify, 
the law does not allow us to tell you why that decision has been made.  That 
means you will not get to know if it was because he/she was afraid, or would not 
make a very good witnesses or any other reason.  How will you feel if you cannot 
know the reason I have decided he/she should not testify? 

Q: What will you think about Mr./Ms. ___________ if I make the decision he/she 
should not take the stand? 

Q: Since the law does not let me tell you the reason, how will you deal with your 
curiosity about that? 

Q: Would it be fair to guess or speculate about the reason I have decided he/she 
should not testify, if you are not allowed to know? 

VIII. ACCUSED’S PREVIOUS RECORD 

FOCUS:  How you deal with this topic is going to depend on your particular case.  The 
factors to consider will include your defense theory, the similarities or differences 
between the previous offense and the crime charged, how long ago the previous offense 
took place, your client’s age at that time, and the particular situations surrounding the 
commission of the previous offense.  On this topic, I again have borrowed verbatim from 
Ms. McGinn. 

EXAMPLE:

Q: What do you think about someone who has admitted breaking the law in the past? 

Q: Once a person has admitted breaking the law, can they ever be trusted again? 

Q: How many of you have ever known someone that made a mistake in the past and 
then straightened out his/her life? 
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Q: Tell me about that person.  How do you feel about him/her now?  Would you trust 
him/her? 

Q: If something turned up missing at your house and that person was there, would 
you suspect him/her?  Why or why not? 

Q: The reason I am asking you about these things is because (client’s name) is 
someone who made a mistake (or some mistakes) in the past.  When he/she was 
younger, he/she stole some money, was caught, admitted his/her guilt and went to 
prison.  Since then he/she has worked very hard to overcome that mistake.  That 
past mistake is one of the reasons the police suspected him/her in this case … but 
he/she did not commit this crime.  I am concerned that because of that past 
mistake, you may not listen to what he/she has to say.  How do you think this past 
mistake will affect you in listening to the evidence in this case? 

Q: Have you ever heard of an innocent person being picked up and falsely accused 
by the police because of a past criminal record?  Why do you think that happens? 

Q: How are you going to keep the kind of biases the police have against ex-felons 
from affecting your decision in this case?” 

IX. OTHER TOPICS OF INQUIRY 

Law Enforcement

o “Could you apply the same standard when judging the credibility of a 
police officer that you would apply in judging the credibility of an 
ordinary person?”

o “If a police officer gave one version of a statement and the defendant gave 
another version, how would you decide which version to believe?”

o “If the judge were to instruct you that you could not give the police 
officer’s testimony greater credence than the testimony of the lay witness, 
would you be able to follow that instruction?”

o “Has anyone had a particularly positive experience with a law 
enforcement officer?  Is there any possibility you might give more weight 
to the testimony of a law enforcement officer because of that experience?”

Informants

o “During the course of this trial, you may hear that a witness is testifying as 
a result of a plea bargain in which the witness agreed to cooperate with the 
government in exchange for leniency.  How do you feel about the idea that 
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prosecutors can reduce charges or sentences in exchange for information 
or testimony against others?” 

o “What would you want to know about such a witness to help you evaluate 
the witnesses’ credibility?” 

o “The judge will give you instructions on how to evaluate the credibility of 
cooperating witnesses.  If the judge instructs you to view a witness’ 
testimony with extra caution because of the benefits the witness has 
received from the government, is there anyone who would have trouble 
following that instruction?” 
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PERSONAL INJURY VOIR DIRE – PLAINTIFF 

I. INTRODUCTION 

FOCUS:  Introduce yourself as the attorney.  Tell the jury who you are, where 
you live, who your partners are, and what community organizations and projects 
you participate in.  Be sure to introduce any other lawyers or staff sitting at 
counsel table with you.  Ask the jury if they know you. 

EXAMPLE:  “Good morning.  My name is John Smith.  I’m an attorney here in 
Memphis, Tennessee.  I grew up in West Memphis, Arkansas.  My wife is named 
Jane Smith.  She is from West Memphis as well.  I practice with the firm of 
Smith, Jones and Snow, PLLC.  My partners are Eddie Jones and Jim Snow.  
Could you please raise your hand if you think that we have ever met?  Sitting at 
the table with me is Julie Watson.  Ms. Watson is a paralegal who works with our 
firm.  Do any of you know her?” 

FOCUS:  Introduce your client.  Tell the jury briefly about each member of your 
client’s family.  Tell the jury where your client works, the job she performs, the 
civic organizations in which she is involved, where she went to school and where 
she goes to church.  Humanize your client while determining whether the jury 
knows her.

EXAMPLE:  “I have the honor of representing Sally Johnson.  Mrs. Johnson is 
married with one child.  Her husband is named Bill Johnson.  Her daughter, Leah 
Johnson, is 10 years old at attends Memphis Elementary.  Mrs. Johnson works at 
Memphis Factory as a widget maker.  She has worked there for the past twenty 
years.  Mrs. Johnson grew up here in Memphis and is a life-long member of 
Memphis Church.  Mrs. Johnson is also very active in the Memphis Service 
Organization.  Do any of you know Mrs. Johnson?  How about the members of 
her family?”      

II. STATEMENT OF FACTS 

FOCUS:  The rules of civil procedure in most jurisdictions allow you to make a 
brief non-argumentative statement of the facts and the issues to be decided. 

BASIS:  “At or near the beginning of jury selection, the court shall permit 
counsel to introduce themselves and make brief, non-argumentative remarks that 
inform the jury of the general nature of the case.”  Tenn. R. Civ. P. 47.01 (2011).   

EXAMPLE:  “This case is about a car crash that took place on June 2, 2010.
Two cars collided at the intersection of Main Street and Cooper Road here in 
Memphis, Tennessee.  Mrs. Johnson’s leg was broken so badly that the bone 
pierced through the skin.  Mrs. Johnson also cracked three teeth, hurt her neck and 
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hit her head on the steering wheel. Do any of you know anything about the 
collision?” 

III. PURPOSE OF VOIR DIRE AND JURY SELECTION 

FOCUS: Explain the reason for the voir dire process so that the jurors better 
understand it.  Assure the jurors that although you may ask some personal 
questions it is not your intent to embarrass them.  

EXAMPLE:  “I’m sure this process is new to many of you.  For some of you, 
this may be the first time you’ve ever been inside a courtroom.  So I want to 
explain what we are doing here.  The jury selection process is designed to help the 
attorneys pick folks who are best suited to try this type of case.  I want to assure 
you that it is not my intention to embarrass anyone or to pry into your personal 
business for no reason.  But due to the nature of this case and to the many 
different life experiences people have, I may need to ask you some questions that 
you might consider too personal.   

If for any reason you are not comfortable answering my questions in front of 
everyone here, just say so.  We can ask the judge to let us come up to the bench, 
just you, me and the Defendant’s attorney, and we can talk about it up there in 
private.  Again, I’m not trying to embarrass anyone.  I just need to find out who 
the best folks are to hear this case.”    

IV. PREPONDERANCE OF EVIDENCE STANDARD VERSUS BEYOND A 
REASONABLE DOUBT 

FOCUS:  Explain the preponderance standard in a simple way.  Speak slowly.  
Use your hands “tipping the scales” to explain it.

BASIS: “A party must persuade you, by the evidence presented in court, that 
what he or she is required to prove is more likely to be true than not true.”  CACI 
Instruction No. 200 (2010). 

“The greater weight of all the evidence is sometimes called the preponderance of 
the evidence.  It is that evidence which you find more persuasive.  The testimony 
of one witness whom you believe can be the greater weight of the evidence.”  1-3 
Virginia Model Jury Instruction – Civil Instruction No. 3.100 (2010). 

“The term ‘preponderance of the evidence’ means the amount of evidence that 
causes you to conclude that an allegation is probably true.”  1-2 T.P.I. Civil 2.40 
(2007).

EXAMPLE:  “Most of us have heard the term ‘beyond a reasonable doubt’ all of 
our lives.  That is the burden of proof in a criminal case which the government 



3

has to carry to convict someone of a crime.  It is a pretty high standard.  This case 
is a civil case and has a different burden of proof.  It is called a preponderance of 
the evidence standard.  Judge Donald will instruct you on the definition of a 
preponderance of the evidence, but what it means in plain language is more likely 
than not.  It has been compared to pushing the ball across the fifty yard line or 
tipping the scales ever so slightly. Do any of you have a problem finding for Mrs. 
Jones if you determine that proof of both liability and damages is more likely true 
than not?”

FOCUS:  Isolate jurors who may be a problem and be sure to follow up with 
additional questioning.  Put problematic jurors in a position to be dismissed for 
cause by the court.

EXAMPLE:  “Some people think that the preponderance standard makes it too 
hard for the defense to win.  Even unfair in a way.  Other people think that the 
preponderance standard is about right.  How many of you are closer to the people 
who believe the preponderance standard might be a little unfair?  How many of 
you are closer to the people who think it is okay?” 

“Mr. LaFleur.  I saw you raise your hand.  Tell me about that.” 

“Mr. LaFleur.  Are you the type of person who is steadfast in his beliefs or are 
you willing to change to fit what is expected of you?” 

FOCUS:  Confirm the preponderance standard.  Make sure that the jury 
understands that it is agreed upon by all of the parties involved.

EXAMPLE:  “Anyone else with any problems with ‘more likely than not?’  It’s 
the way we all hope you will make your decisions with regard to liability and 
damages in this case.  The Defendant’s attorney agrees you should decide the case 
on that basis no matter how many doubts you have.  The Judge will tell you that it 
is the law.  We gladly accept this burden.  Does anyone have a problem with 
that?”

V. BIAS/PREJUDICE 

FOCUS:  Point out how potential bias/prejudice held by individual jurors may 
disqualify them from serving on the jury.  The illustration below uses college 
football as an example.  The illustration should be modified based upon the 
individual attorney’s interests and the interests of the jurors in general.  Refer 
back to this analysis as you question jurors in order to have them admit that they 
should be dismissed for cause by the court. 

BASIS:  “You must not let bias, prejudice, or public opinion influence your 
decision.”  CACI Instruction No. 113 (2010). 
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“You must not base your verdict in any way upon sympathy, bias, guesswork or 
speculation.  Your verdict must be based solely upon the evidence and 
instructions of the Court.”  1-2 Virginia Model Jury Instructions – Civil 
Instruction No. 2.220 (2010). 

“Jurors must be as free as humanly possible from bias, prejudice, or sympathy and 
must not be influenced by preconceived ideas about the facts or the law.”  1-1 
T.P.I. Civil 1.01 (2007). 

“And you must not be influenced by any personal likes or dislikes, opinions, 
prejudices, or sympathy.”  2diam-9 Federal Pattern JI 9th Circuit – Civil 1.1A 
(2011).

EXAMPLE:  “I am looking for individuals who are best suited to serve as jurors 
in this matter.  Many times folks are better suited for different types of cases.
Some might be better suited for a contract dispute or a criminal matter rather than 
a personal injury case.  This can be based on their background and interests, and 
on things that have happened to them in the past. 

I’m a prime example of this.  Are any of you college football fans?  I love college 
football.  I grew up in Louisiana and have been a fan of the LSU football team as 
long as I can remember.  My entire family is LSU fans. 

Now, when I’m watching LSU play, I never see the fouls that the referees call 
against LSU, and for the life of me I can’t understand how they miss all those 
fouls committed by the other team!  In my eyes, the only reason why LSU loses a 
game is because of poor officiating. 

Given my feelings for LSU, how many of you think I would not be the best 
choice to referee a LSU football game? (Solicit answers from the jurors.  Ask a 
specific juror what he/she thinks, and have others confirm it).  Why not?  (Solicit 
answers from the jurors.  Too biased in favor of LSU.  Can’t be fair/impartial).  
You all agree that I’m probably not the best person to call one of those games 
because of my feels about LSU and my history.  Does this make me a bad person?  
It means that my feelings toward LSU are too strong for me to be fair and 
impartial.  I’ll always have a tendency to favor LSU over their opponents. 

The same is true in this case.  Based on your background and interests, some of 
you might be better suited for this case than others, where some of you may be 
better suited for a different type of case.  We are just trying to find the folks that 
are best suited for this type of case.”
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FOCUS:  It is highly recommended that you submit a questionnaire to the jury 
prior to conducting voir dire.  That will enable you to focus on a few individuals 
to determine whether they will be favorable to your client. 

EXAMPLE:  “Mr. White.  I see where you stated in your questionnaire that you 
have been a defendant in a personal injury lawsuit.  Could you please tell me 
about that?” 

FOCUS:  Regardless of whether you are allowed to use a questionnaire, be sure 
to ask broad questions and then follow up. 

EXAMPLE:  “How many of you have been involved in a lawsuit?  How many of 
you have been a plaintiff in a lawsuit?  How many of you have been a defendant 
in a lawsuit?  Mr. Jackson.  I saw you raise your hand.  Could you please tell me 
about that? 

 Mr. Jackson.  What conclusions did you draw from your experience as a 
defendant in a lawsuit?  Do you feel that you were treated fairly?  Do you feel that 
our justice system is broken? 

 Mr. Jackson.  In light of your views and experiences, do you think that you might 
be like me and LSU football?  That you may not be the best person to be a juror in 
this case?”   

EXAMPLE:  “How many of you have been involved in a car accident where 
someone was injured? 

 Mr. Bailey.  I saw you raise your hand.  Were you the one injured in the 
accident?  Tell me about that.  Were you compensated for your injury? 

Mr. Bailey.  In light of your experience, do you think that you are the best person 
to be a juror in this case?” 

VI. DAMAGES 

FOCUS:  Your case is about what you spend the most time on.  You do not want 
the jury to focus on liability.  You want them to focus on how much money to 
award your client.  Spend at least one half of your time discussing damages. 

VII. TORT REFORM 

FOCUS:  Ask the jury about their feelings on tort reform.  Research shows that 
20-30% of jurors will have strong feelings on the subject.  Find out who they are 
in your jury pool.  If possible, position unfavorable jurors to be dismissed for 
cause by the court. 
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EXAMPLE:  “How many of you are familiar with tort reform?  How many of 
you think that it is a good thing?  How many of you think that it is a bad thing?  
How many of you are somewhere in the middle? 

Mr. Green.  I saw that you raised your hand when I asked whether you think tort 
reform is a good thing.  Please tell me more about that. 

Mr. Green.  Do you think that your views on tort reform may impact the 
likelihood that you would award Mrs. Johnson money to compensate her for the 
car crash?  Tell me more about that.”  

VIII. PAIN AND SUFFERING 

FOCUS:  Ask the jury about their feelings on pain and suffering.  Damages for 
pain and suffering have been targeted by tort reform proponents and jurors are 
likely to have strong feelings on the issue.  Identify problematic jurors and 
position them to be dismissed for cause by the court.   

BASIS:  “No fixed standard exists for deciding the amount of these noneconomic 
damages.  You must use your judgment to decide a reasonable amount based on 
your common sense.”  CACI Instruction 3905A.   

“If you find your verdict for the plaintiff, then in determining the damages to 
which he is entitled, you shall consider any of the following which you believe by 
the greater weight of the evidence was caused by the negligence of the defendant: 
. . . (2) any physical pain and mental anguish he suffered in the past and may be 
reasonably expected to suffer in the future.”  1-9 Virginia Model Jury Instructions 
– Civil Instruction No. 9.000 (2010).

“Pain and suffering encompasses the physical discomfort caused by an injury.
Mental or emotional pain and suffering encompasses anguish, distress, fear, 
humiliation, grief, shame or worry.”  1-14 T.P.I. Civil 14.10 (2007).   

“In determining the measure of damages, you should consider:  . . . the mental, 
physical, and emotional pain and suffering experienced and which with 
reasonably probability will be experienced in the future.”  2diam-9 Federal 
Pattern JI 9th Circuit – Civil 5.2 (2011).

EXAMPLE:  “Many people would have a little trouble giving money for pain 
and suffering because it doesn’t make the pain and suffering go away.  Other 
people think money for pain and suffering is okay.  How many of you are a little 
closer to the people who think money for pain and suffering is okay?  How many 
of you are in the other group? 
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Mr. Smith.  I saw you raise your hand.  Please tell me more about that. 

If the proof shows Mrs. Johnson suffered pain as a result of her injuries, would 
you have any reluctance at all in awarding her damages that would adequately 
compensate her?” 

IX. LOST INCOME, LOST EARNING CAPACITY AND MEDICAL 
EXPENSES

FOCUS:  Ask the jury for their feelings on lost wages, medical expenses, lost 
earning capacity, etc.  Doing so will focus the jury on all of the damages that 
could potentially be awarded while directing their attention away from the issue 
of liability.

BASIS:  “To recover damages for past lost wages, the plaintiff must prove the 
amount that she has lost to date.  To recover damages for the loss of the ability to 
earn money as a result of the injury, the plaintiff must prove the reasonable value 
of that loss to her.”  CACI Instruction 3903D (2010). 

“To recover damages for past medical expenses, the plaintiff must prove the 
reasonable cost of reasonably necessary medical care that she has received.  To 
recover damages for future medical expenses, the plaintiff must prove the 
reasonable cost of reasonably necessary medical care that she is reasonably 
certain to need in the future.”  CACI Instruction 3903A (2010).

“If you find your verdict for the plaintiff, then in determining the damages to 
which he is entitled, you shall consider any of the following which you believe by 
the greater weight of the evidence was caused by the negligence of the defendant: 
(1) any bodily injuries he sustained and their effect on his health according to 
their degree and probable duration; . . . (5) any medical expenses caused in the 
past and that probably will be caused in the future; (6) any earnings she lost 
because she was unable to work at his calling; (7) any loss of earnings and 
lessening of earning capacity, or either, that he may reasonably be expected to 
sustain in the future.”  1-9 Virginia Model Jury Instructions – Civil Instruction 
No. 9.000 (2010).

“The next element of damages that the plaintiff can recover is the value of the 
ability to earn money that has been lost in the past and the present cash value of 
the ability to earn money that is reasonably certain to be lost in the future.”  1-14 
T.P.I. Civil 14.13 (2007).

“The next element of damages that the plaintiff may recover is for reasonable and 
necessary expenses for medical care, services, and supplies actually given in the 
treatment of a party as shown by the evidence and the present cash value of 
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medical expenses reasonably certain to be required in the future.”  1-14 T.P.I. 
Civil 14.11 (2007).

“In determining the measure of damages, you should consider:  . . . the reasonable 
value of necessary medical care, treatment, and services received to the present 
time; the reasonable value of necessary medical care, treatment, and services 
which with reasonable probability will be required in the future; the reasonable 
value of wages, earnings, and earning capacity . . . lost to the present time; [and] 
the reasonable value of wages, earnings, and earning capacity which with 
reasonable probability will be lost in the future . . .”  2diam-9 Federal Pattern JI 
9th Circuit – Civil 5.2 (2011).

EXAMPLE:  “If the proof shows that Mrs. Johnson suffered lost wages as a 
result of the crash, how many of you would be reluctant to award Mrs. Johnson’s 
lost wages to her?  How many would not?” 

X. INJURIES SUSTAINED

FOCUS:  Go through each aspect of your client’s damages individually.  This 
should take a significant amount of time.  It is a way of placing focus on the 
damages that your client sustained before your opening.

EXAMPLE:  “How many of you know someone who has broken the large bone 
in his leg where the bone broke through the skin?” 

 “Mr. Brown.  I saw you raise your hand.  Tell me more about that.  Did your 
friend have to take time off work?  Did the injury cause him a lot of pain?  How 
did it impact his relationship with his family?  How did it impact him 
emotionally?  What medical treatments did he receive?  Did he ever really fully 
recover?  How long did it take for him to fully recover?” 

EXAMPLE:  “How many of you know someone who has suffered from multiple 
cracked teeth?” 

“Mr. Ryan.  I saw you raise your hand.  Tell me more about that.  Did your friend 
have to take time off work?  Did the injury cause him a lot of pain?  How did it 
impact his relationship with his family?  How did it impact him emotionally?  
What medical treatments did he receive?  Did he ever really fully recover?  How 
long did it take for him to fully recover?” 

EXAMPLE:  “How many of you know someone who has injured his head and 
neck in a car crash?”  

“Mr. Gray.  I saw you raise your hand.  Tell me more about that.  Did your friend 
have to take time off work?  Did the injury cause him a lot of pain?  How did it 
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impact his relationship with his family?  How did it impact him emotionally?  
What medical treatments did he receive?  Did he ever really fully recover?  How 
long did it take for him to fully recover?”  
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EMPLOYMENT DISCRIMINATION VOIR DIRE – 
DEFENDANT CORPORATION 

I. INTRODUCTION

FOCUS:  Introduce yourself, your trial team and the company’s representative.  
Use the opportunity to tell the jury who you are, where you live and who your 
partners are. 

EXAMPLE:  “Good morning.  My name is David Johns.  I’m an attorney here in 
Memphis, Tennessee and I work for the Jones & Smith law firm.  Also here with 
me today are attorneys Mark Lucas and Karen Thomas, and paralegal Linda 
Lewis, who also work for Jones and Smith, and we have the honor of representing 
XYZ Corporation and Johnny Manager, one of XYZ’s district managers.” 

FOCUS:  Introduce your client, usually a corporation, and the corporate 
representative.  Humanize your corporation as quickly as possible through the 
individual being charged with discrimination. 

EXAMPLE:  “We have the honor of representing XYZ Corporation and, more 
importantly, Johnny Manager, one of XYZ’s district managers, who will be seated 
at the table with me during this trial.  A corporation can only act through the 
individual people that work for it.  So, even though XYZ Corp. is named as 
defendant in this lawsuit, Mr. Manager is the actual person that Ms. Plaintiff is 
accusing of racial discrimination and harassment.  He is the person she claims 
mistreated her.” 

II. STATEMENT OF FACTS 

FOCUS:  Give a brief statement of the facts.  Limit comments to the evidence 
that will actually be presented, but tell the company’s story rather than simply 
stating what the evidence will show. 

EXAMPLE:  “Ms. Plaintiff used to work for XYZ Corp. as a delivery driver, but 
her employment ended on March 15, 2010 after she was involved in what XYZ 
determined to be her second preventable accident.  Now, XYZ has policies in 
place that are designed to prevent this sort of thing from happening, and after 
investigating her last accident, XYZ decided Ms. Plaintiff had not followed its 
policies.  As a result, she lost her job as a delivery driver.  If you are selected to sit 
on the jury in the case, you will have to decide whether or not Ms. Plaintiff lost 
her job because of discrimination.” 
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III. PURPOSE OF VOIR DIRE AND JURY SELECTION 

FOCUS:  Explaining the reason for the voir dire process (which is likely an 
unfamiliar and intimidating process for most jurors).  Explain that you may ask 
some personal questions, but assure that you are not trying to embarrass anyone 
and that you will be as discreet as possible. 

EXAMPLE:  “I’m sure this process is new to many of you.  For some of you, this 
may be the first time you’ve ever been inside a courtroom.  So I want to explain 
what we are doing here.  This jury selection process is designed to help the 
attorneys pick folks that are best-suited to try this type of case.  I want to assure 
you that it is not my intention to embarrass anyone or to pry into your personal 
business for no reason.  But due to the nature of this case and to the many 
different life experiences people have, I may need to ask you some questions that 
you might consider too personal. 

If, for any reason, you are not comfortable answering my questions in front of 
everyone here, just say so.  We can ask the judge to let us come up to the bench, 
just you, me and Mr. Plaintiff’s Attorney, and we can talk about it up there in 
private.  Again, I’m not trying to embarrass anyone.  I just need to find out who 
are the best folks to hear this case.” 

IV. BIAS/PREJUDICE 

FOCUS:  Pointing out how potential bias/prejudice held by individual jurors may 
disqualify them from serving on this jury.  (The illustration below uses college 
basketball as the example, but the illustration should be modified based upon the 
individual attorney’s interests and activities, and the interests of the jurors in 
general.)

BASIS:  “Do not let bias, prejudice or sympathy play any part in your 
deliberations.”  Fifth Circuit Civil Pattern Jury Instruction 2.13 

“Do not allow sympathy or prejudice to influence you. The law demands of you a 
just verdict, unaffected by anything except the evidence, your common sense, and 
the law as I give it to you.”  Diamond-8 Modern Federal Jury Instructions-Civil 
1.01

“And you must not be influenced by any personal likes or dislikes, opinions, 
prejudices, or sympathy. That means that you must decide the case solely on the 
evidence before you. You will recall that you took an oath to do so.”  2diam-9 
Federal Pattern JI 9th Circuit - Civil 1.1A 
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“You must not base your verdict in any way upon sympathy, bias, guesswork or 
speculation. Your verdict must be based solely upon the evidence and instructions 
of the court.”  1-2 Virginia Model Jury Instructions - Civil Instruction No. 2.220 

“You will be asked questions [by the Court and] by the attorneys. Although some 
of the questions may seem to be personal, they are intended to find out if you 
have any knowledge of this particular case, if you have any opinion that you 
cannot put aside or if you have had any experience in life that might cause you to 
identify yourself with one party or another. Jurors must be as free as humanly 
possible from bias, prejudice, or sympathy and must not be influenced by 
preconceived ideas about the facts or the law. The parties are entitled to jurors 
who approach this case with open minds until a verdict is reached. Each party has 
a right to request that a certain number of prospective jurors be excused.”  1-1 
T.P.I. Civil 1.01 

“Each one of us has biases about or certain perceptions or stereotypes of other 
people. We may be aware of some of our biases, though we may not share them 
with others. We may not be fully aware of some of our other biases.  Our biases 
often affect how we act, favorably or unfavorably, toward someone. Bias can 
affect our thoughts, how we remember, what we see and hear, whom we believe 
or disbelieve, and how we make important decisions.  As jurors you are being 
asked to make very important decisions in this case. You must not let bias, 
prejudice, or public opinion influence your decision.  Your verdict must be based 
solely on the evidence presented. You must carefully evaluate the evidence and 
resist any urge to reach a verdict that is influenced by bias for or against any party 
or witness.”  1-1 California Forms of Jury Instruction 113 

EXAMPLE:  “I am looking for individuals for the best jurors to hear this case.
Many times folks are better suited for different types of cases.  Some might be 
better suited for a contract dispute or a criminal matter rather than an employment 
case.  This can be based upon their background and interests, and on things that 
have happened to them in their past. 

I’m a prime example of this.  Are any of you college basketball fans?  I love 
college basketball.  I grew up in Memphis and have been a fan of the Memphis 
Tiger basketball team as long as I can remember.  My parents and my in-laws are 
Tiger fans, my brother and sister are Tiger fans, and my oldest child attends the U 
of M and is a Tiger fan.  I earned both my undergrad and my law degrees from the 
U of M.  I even met my wife there.  So, I’m a BIG fan. 

Now, when I’m watching the Tigers play, I never see the fouls that the referees 
call against the Tigers, and for the life of me I can’t understand how they miss all 
those fouls committed by the other team!  Our team never travels with the ball, 
and the opponent is forever stepping out of bounds, but the refs don’t call it.  In 
my eyes, the only way the Tigers lose a game is because the refs blew the calls. 
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Now, given my feelings for the Tigers, how many of you think I would not be the 
best choice to referee a Tiger basketball game during the March Madness 
tournament?  (Solicit answers from the jurors.  Ask a specific juror what s/he 
thinks, and have others confirm it).  Why not?  (Solicit answers from the jurors.  
Too biased in favor of the Tigers.  Can’t be fair/impartial).  You all agree I’m 
probably not the best person to call one of those games because of my feelings 
about the Tigers and my history with the University.  Does this make me a bad 
person?  It just means that my feelings toward the Tigers are too strong for me to 
be fair and impartial.  I’ll always have a tendency to favor the Tigers over their 
opponents.

The same is true in this case.  Based on your background and interests, some of 
you might be better suited for this case than others, where some of you may be 
better suited for a different type of case.  We are just trying to find the folks that 
are best suited for this type of case.” 

V. CORPORATION ON EQUAL FOOTING 

FOCUS:  Pointing out that a corporate defendant must be considered on equal 
footing with the plaintiff, and cannot be favored or disfavored just because it is a 
large corporation. 

BASIS:  “In this case, the defendant is a corporation. The mere fact that one of 
the parties is a corporation does not mean it is entitled to any lesser consideration 
by you. All litigants are equal before the law, and corporations, big or small, are 
entitled to the same fair consideration as you would give any other individual 
party.”  4-72 Modern Federal Jury Instructions-Civil P 72.01; Fifth Circuit Civil 
Pattern Jury Instruction 2.13 

“All parties are equal before the law and a [corporation] [partnership] is entitled 
to the same fair and conscientious consideration by you as any party.”  2diam-9 
Federal Pattern JI 9th Circuit - Civil 4.1 

“CORPORATION NOT TO BE PREJUDICED The fact that a corporation is a 
party must not influence you in your deliberations or in your verdict. Corporations 
and persons are equal in the eyes of the law. Both are entitled to the same fair and 
impartial treatment and to justice by the same legal standards.”  1-1 T.P.I. Civil 
1.04

EXAMPLE:  “Let’s say the Green Bay Packers are playing the Chicago Bears in 
a football game, and Green Bay is way out in front.  What would you think about 
the referees decided to even things up and level the playing field by never calling 
pass interference or holding against Chicago, even though they continue to call 
those penalties on Green Bay?  Would that be fair?  Why not?  (Rules are rules, 
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and they apply equally to both teams).  It would not be fair to hold one team to a 
different set of rules than the other.  The same is true in the law.  Under the law, a 
corporation is to be treated the same as an individual.  You cannot hold one party 
to a different set of rules than the other.” 

EXAMPLE:  “How many of you have heard the phrase ‘Justice is blind?’”  
(Solicit answers from a juror or two who raise their hands.  Look for answers that 
track the jury instructions – all parties are equal, all given fair consideration.  If no 
one responds, proceed).  “‘Justice is blind’ means that both parties to a lawsuit – 
the plaintiff and the defendant – are treated equally.  It doesn’t matter what a 
party’s race, gender or religion is.  It also doesn’t matter if one of the parties is a 
corporation rather than an individual.  Justice is blind, and treats both parties the 
same under the law.”  

EXAMPLE:  “Everyone stands on equal footing in the courtroom.  Did you ever 
see the movie Rocky?  Rocky Balboa, the underdog from Philly, was fighting 
Apollo Creed, the heavyweight boxing champion of the world.  How many of you 
were rooting for Rocky?  (Show of hands).  Why?  (He was the underdog; Didn’t 
like Apollo Creed; Apollo Creed was rich and famous, Rocky was poor and 
unknown; big guy vs. little guy.)  Did you find yourself rooting for Rocky 
because no one expected him to win?  Did you find yourself rooting for Rocky 
because he was the little guy going up against the big guy?  He was clearly the 
underdog.  It’s only human nature to pull for the underdog.  But ‘justice is blind’ 
means there is no underdog in the courtroom.  All parties – individuals and 
corporations – stand on equal footing.” 

VI. FEELINGS ABOUT CORPORATIONS 

FOCUS:  Discovering individual jurors’ feelings about corporations in general, 
looking for any prejudice against corporations.  Juror questionnaires, if permitted, 
are an excellent way to identify individuals who may be predisposed to rule 
against a corporation. 

BASIS:  “In this case, the defendant is a corporation. The mere fact that one of 
the parties is a corporation does not mean it is entitled to any lesser consideration 
by you. All litigants are equal before the law, and corporations, big or small, are 
entitled to the same fair consideration as you would give any other individual 
party.”  4-72 Modern Federal Jury Instructions-Civil P 72.01; Fifth Circuit Civil 
Pattern Jury Instruction 2.13; Ninth Circuit Model Civil Jury Instruction 4.1 

“In deciding Plaintiff’s claim, you should not concern yourselves with whether 
Defendant’s actions were wise, reasonable, or fair. Rather, your concern is only 
whether Plaintiff has proved that Defendant [adverse employment action] him 
[because of race/sex] [in retaliation for complaining about discrimination].”  
1diam-7 Federal Pattern JI 7th Circuit - Civil 3.07 
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“You will be asked questions [by the Court and] by the attorneys. Although some 
of the questions may seem to be personal, they are intended to find out if you 
have any knowledge of this particular case, if you have any opinion that you 
cannot put aside or if you have had any experience in life that might cause you to 
identify yourself with one party or another. Jurors must be as free as humanly 
possible from bias, prejudice, or sympathy and must not be influenced by 
preconceived ideas about the facts or the law. The parties are entitled to jurors 
who approach this case with open minds until a verdict is reached. Each party has 
a right to request that a certain number of prospective jurors be excused.”  1-1 
T.P.I. Civil 1.01 

EXAMPLE:  “I’ve looked over your questionnaires, and I appreciate your candor 
in your responses.  Mr. Juror, I noticed in your responses that you seem to have 
some pretty negative feelings about corporations.  Is that correct?  (Allow Mr. 
Juror to answer.)  How long have you had these feelings about corporations?  
(Allow Mr. Juror to answer.)  And are you the kind of person who holds fast to 
his beliefs and convictions, or are you someone who is easily persuaded by others 
and can be talked out of his beliefs and convictions?  (Make Mr. Juror answer).
So is it fair to say that you’re a person who has some strong negative opinions 
about corporations, that you’ve had these opinions for a long time, and that you 
are the type of person who stands by their principles and opinions and is not 
easily swayed by others?  Given that, isn’t it likely the Plaintiff would be starting 
out a little bit ahead of XYZ Corporation, and that XYZ Corporation will have a 
little steeper hill to climb to prove its case?  If this case were a race, Plaintiff 
would have just a little bit of a head start, right?” 

EXAMPLE:  (If no questionnaires)  “Lots of people these days don’t think much 
of corporations, with things in the news like the Enron scandal, the Wall Street 
collapse, back dating of stock options, etc.  Ms. Juror, how do you feel about 
corporations?  What are your opinions about how they operate?  (Allow Ms. Juror 
to answer).  Could you tell me a little more about your feelings toward 
corporations?  (Allow Ms. Juror to answer).  How long have you had these 
feelings about corporations?  (Allow Ms. Juror to answer.)  And are you the kind 
of person who holds fast to her beliefs and convictions, or are you someone who 
is easily persuaded by others and can be talked out of her beliefs and convictions?  
(Make Ms. Juror answer).  Earlier we all agreed that I shouldn’t referee a U of M 
basketball game because of my strong feelings about the University.  Would you 
agree with me that a lawsuit like this one is a much more serious matter than a 
basketball game – particularly to the parties involved?  (Make Ms. Juror answer.)  
Do you find yourself in much the same position with this lawsuit that I was with 
the ball game?  (Solicit answer.)  Given your opinions, isn’t it likely that XYZ 
Corporation will be starting out a little bit behind Plaintiff?” 
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Practice Pointer:  If the juror(s) answer yes to the questions in these examples – 
particularly the last question in each example, be prepared to move to strike the 
juror(s) for cause outside the hearing of the venire. 

VII. BUSINESS JUDGMENT RULE 

FOCUS:  Pointing out that a business can make employment decisions for good 
reasons, bad reasons or no reason at all, as long as it is not for an illegal or 
impermissible reason.  It is not the jury’s job to second guess the corporation’s 
decision; their only job is to determine whether the decision was discriminatory. 

BASIS:  “Under the law, an employer such as [defendant] has the right to hire or 
not hire an individual such as the plaintiff for a good business reason, a bad 
business reason, or no reason at all, as long as the reason for the decision was not 
the candidate’s race.  If you find that the defendant’s decision to [terminate/not 
hire/suspend] was a result of the defendant’s business judgment, you must render 
a verdict for the defendant, even though you might feel that the defendant’s 
actions were unreasonable, arbitrary, or unfair.  You are not to focus on the 
soundness of the defendant’s business judgment or to second guess its business 
decisions.  You must not permit any sympathy for the plaintiff lead you to 
substitute your own judgment for that of the defendant, even though you 
personally may not approve of the action taken and would have acted differently 
under the circumstances.”  O’Malley, §172.64; Nelson v. Christian Brothers 
University, et al., No. 03-2671; Wrenn v. Gould, 808 F.2d 493, 502 (6th Cir. 
1987).

“[Defendant] has given a nondiscriminatory reason for its [describe defendant’s 
action]. . . .  In determining whether [defendant’s] stated reason for its actions was 
a pretext, or excuse, for discrimination, you may not question [defendant’s] 
business judgment. You cannot find intentional discrimination simply because 
you disagree with the business judgment of [defendant] or believe it is harsh or 
unreasonable. You are not to consider [defendant’s] wisdom.”  1diam-3 Modern 
Federal Jury Instructions-Civil 5.1 

“You may not return a verdict for the plaintiff just because you might disagree 
with the defendant’s decision or believe it to be harsh or unreasonable.”
Diamond-8 Modern Federal Jury Instructions-Civil 5.94 

EXAMPLE:  “Ms. Juror, I notice from your questionnaire that you own your 
own business.  Can you tell us about that?  (Ms. Juror described business.)  Do 
you have folks that work for you?  And you have to make decisions about work 
distribution, and whether or not to hire more employees.  Do you have a certain 
standard or level of performance that you expect out of your employees, or are 
they free to do pretty much whatever they want?  How to deal with employees 
that may not be performing up to your standards?  Who do you think is in a better 
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position to make decisions about how you run your business – you, or ten or 
twelve people in your community who may not know much about your business 
or how your company works?  Why is that? 

In the same way, the company is in the best position to make decisions related to 
its employees.  The company has certain standards and expectations of its 
employees.  It is not your job as a juror to second-guess the company’s decisions, 
even if you personally would have reached a different decision or handled the 
situation differently.  The fact that you may wish the situation were handled in a 
different manner, or that you think the company’s decision was harsh or even 
unreasonable, should not influence your decision.  The question you must decide 
is whether or not the company’s decision was the result of illegal discrimination.” 

EXAMPLE:  “Mr. Smith.  How do you feel about the proposition that a company 
can make an employment decision [insert]?  (Response:  I don’t think that is right 
or fair).  Why do you feel that way?  (Response:  I just do.).  If that proposition 
was the law and the judge so instructed you, would you have any problem 
following that instruction and applying it in this case?  (Response:  No.)”   

VIII. COMPANY’S GOOD FAITH BELIEF IN SUPPORT OF ITS DECISION 

FOCUS:  Pointing out that the critical question is not whether the company made 
the right decision with respect to the plaintiff, but instead whether the company 
had a good faith basis or belief that the plaintiff engaged in the conduct for which 
s/he was terminated/disciplined.  NOTE:  Many jurisdictions may not have 
specific model jury instructions on this point.  It is, however, a concept that is 
well-developed in case law and adopted in many jurisdictions.  Check for 
controlling or persuasive precedent in your jurisdictions before pursuing this line 
of questioning. 

BASIS:  “Federal courts ‘do not sit as a super-personnel department that 
reexamines an entity’s business decisions.  No matter how medieval a firm’s 
practices, no matter how high-handed its decisional process, no matter how 
mistaken the firm’s managers, the ADEA does not interfere. Rather, our inquiry is 
limited to whether the employer gave an honest explanation of its behavior.’” 
Mechnig v. Sears, Roebuck & Co., 864 F.2d 1359, 1365 (7th Cir. 1988) (citations 
omitted). “For an employer to prevail the jury need not determine that the 
employer was correct in its assessment of the employee’s performance; it need 
only determine that the defendant in good faith believed plaintiff’s performance to 
be unsatisfactory. . . .’” Moore v. Sears, Roebuck & Co., 683 F.2d 1321, 1323 n. 4 
(11th Cir. 1982) (emphasis in original). See also . . . Smith v. Papp Clinic, P.A.,
808 F.2d 1449, 1452-53 (11th Cir. 1987) (“If the employer fired an employee 
because it honestly believed that the employee had violated a company policy, 
even if it was mistaken in such belief, the discharge is not ‘because of race’ and 
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the employer has not violated § 1981.”).”  Elrod v. Sears, Roebuck & Co., 939 
F.2d 1466, 1470 (11th Cir. Fla. 1991). 

As we have often times repeated, “it is inappropriate for the judiciary to substitute 
its judgment for that of management.” Smith v. Leggett Wire Co., 220 F.3d 752, 
763 (6th Cir. 2000); see Krenik v. County of Le Sueur, 47 F.3d 953, 960 (8th Cir. 
1995)(holding that federal courts do not sit as a “super-personnel department”); 
see also Elrod v. Sears, Roebuck & Co., 939 F.2d 1466, 1470 (11th Cir. 1991) 
(same). “Rather, our inquiry is limited to whether the employer gave an honest 
explanation of its behavior.” Harvey v. Anheuser-Busch, Inc., 38 F.3d 968, 973 
(8th Cir. 1994) (quoting Elrod, 939 F.2d at 1470, 939 F.2d at 1470); see Simms v. 
Oklahoma ex rel. Dep’t of Mental Health and Substance Abuse Servs., 165 F.3d 
1321, 1330 (10th Cir. 1999)(“Our role is to prevent unlawful hiring practices, not 
to act as a ‘super personnel department’ that second guesses employers’ business 
judgments.”).  Hedrick v. W. Reserve Care Sys., 355 F.3d 444, 462 (6th Cir. Ohio 
2004)

EXAMPLE:  “Mr. Juror, I see that you’re a supervisor at your job.  Do you 
supervise other employees?  Are you responsible for hiring, disciplining and, if 
necessary, firing employees?  Have you ever had to fire someone?  Tell me a little 
about that; what did the employee do that caused you to terminate him/her?  
(Allow juror to explain.)  So you believed that you had a valid reason to take the 
action you did, right?  (Allow juror to answer.)  When you terminated their 
employment, did the employee think it was fair?  (Allow juror to answer.)  But 
you had your reasons, correct? 

How do you feel about the proposition that a manager or a supervisor or a 
business can make a decision that may seem harsh or even unreasonable to the 
employee, as long as the decision is not made for an improper or illegal reason?  
Mr. Juror, do you think that’s fair?  (Ask several jurors). 

In the same way, XYZ Corp and Mr. Manager are in the best position to make 
decisions related to XYZ’s employees.  It is not your job as a juror to second-
guess the company’s decisions, even if you personally would have reached a 
different decision or handled the situation differently. The fact that you may wish 
the situation were handled in a different manner, or that you think the company’s 
decision was harsh or even unreasonable, should not influence your decision.  The 
question you must decide is whether or not the company’s decision was the result 
of illegal discrimination.” 

IX. LISTEN TO ALL EVIDENCE BEFORE DECIDING 

FOCUS:  Pointing out that the Plaintiff gets to present their case first, and that the 
Defendant will not be presenting its case until the Plaintiff gets finished.  Here is 
the time to explain to the jurors why someone should listen to both sides before 
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deciding who is right and who is wrong.  Remind jurors to wait until they have 
heard all of the evidence. 

BASIS:  “Finally, please do not discuss the case even among yourselves until all 
the evidence has been presented and the case has been given to you for your 
deliberations. The reason for this is that the evidence will be presented one 
witness and one exhibit at a time, and it is important that you keep an open mind 
until you have heard all the evidence.”  4-71 Modern Federal Jury Instructions-
Civil P 71.02 

“[D]o not make up your mind during the trial about what the verdict should be. 
Keep an open mind until after you have gone to the jury room to decide the case 
and you and your fellow jurors have discussed the evidence.”  Diamond-8 
Modern Federal Jury Instructions-Civil 1.05 

“The trial will proceed in the following manner:  First, the plaintiff’s attorney may 
make an opening statement. Next, the defendant’s attorney may make an opening 
statement. . . . The plaintiff will then present evidence and counsel for the 
defendant may cross-examine. Following the plaintiff’s case, the defendant may 
present evidence and plaintiff’s counsel may cross-examine.  After the 
presentation of evidence is completed, the attorneys will make their closing 
arguments to summarize and interpret the evidence for you. As with opening 
statements, closing arguments are not evidence. The court will instruct you further 
on the law. After that you will retire to deliberate on your verdict.”  Diamond-8 
Modern Federal Jury Instructions-Civil 1.06 

“First, keep an open mind throughout the trial, and do not decide what the verdict 
should be until you and your fellow jurors have completed your deliberations at 
the end of the case.”  2diam-9 Federal Pattern JI 9th Circuit - Civil 1.12 

“Until this case is submitted to you for your deliberations, you should not decide 
any issue in the case . . . .”  1-2 Virginia Model Jury Instructions - Civil 
Instruction No. 2.000 

“The plaintiff will present evidence first. The defendant then will be given the 
opportunity to present evidence. Normally, the plaintiff will present all of the 
plaintiff's evidence before the other party[ies] presents any evidence. . . .  You 
must keep an open mind until you have heard all the evidence, the attorneys’ 
closing arguments and my final instructions concerning the law.”  1-1 T.P.I. Civil 
1.02

EXAMPLE:  “It won’t be too long until we will have another election and we’ll 
get to vote on who will represent us in Washington DC or in the state capital.  
Let’s imagine that two candidates are running for office, and you will only get to 
hear them speak one time before you have to vote.  How would you feel if, after 
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the first candidate spoke, you had to vote without ever getting the chance to hear 
from the other candidate?  Would you feel like you could make an informed 
decision about the candidates if you only got to hear from one of them, and didn’t 
get to hear from the other one at all?  Mr. Juror, if Candidate A told you several 
bad things about Candidate B, but Candidate B didn’t get the opportunity to 
respond, do you think you could make a fully-informed choice between the two 
candidates?  You would want to hear from Candidate B before you decided, right? 

EXAMPLE:  I’ve got three kids, and they are each about 3 years apart.
Whenever something bad happens around the house, they all start the “blame 
game.”  For instance, our trampoline broke – one side just collapsed.  The 
youngest child immediately came to me and said the oldest child broke the 
trampoline.  It was all his fault.  Based on nothing more than that information, and 
without talking to the oldest child at all, would it be fair and reasonable to punish 
the oldest child for breaking the trampoline?  (Ask jurors whether they think it 
would be fair.)  Why not?  (There might be an explanation; youngest child might 
not know everything that happened).  As it turns out, the oldest child had broken 
the trampoline, but it was a complete accident.  After hearing from the oldest 
child, I learned that he had not done anything wrong.  One of the trampoline’s 
side bars had just failed to work like it was supposed to and had to be replaced.  I 
would not have known this, however, if I hadn’t withheld judgment on him until 
after I heard his side of the story and his explanation of what had happened. 

The same holds true in a trial like this one.  The plaintiff gets to present all of 
their evidence first.  XYZ Company and Mr. Manager must wait until Plaintiff is 
finished before we can present our side of the story.  In order to make a fully-
informed decision, it is important that you, as jurors, listen to ALL the evidence in 
this case – not just one side’s evidence – before you decide the case.  So don’t 
make up your mind during the trial about what the verdict should be. Keep an 
open mind until after you have gone to the jury room to decide the case and you 
and your fellow jurors have discussed the evidence.  That way you have the 
chance to hear each side’s story and decide for yourself who to believe.” 
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Harry Plotkin’s Jury Tip of 
the Month: Holding Back 

During Voir Dire   



Harry Plotkin's July 2012 Jury Tip of the Month: 
 
HOLDING BACK DURING VOIR DIRE 
 
In the last jury tip, we tackled the issue of holding back your instinct to argue and persuade the jurors 
during the first half of your opening statement and in your mini‐opening statement.   
Again, I understand that for anyone who has a forceful, alpha personality, taking your foot off the pedal 
can be incredibly difficult.  Taking a passive position seems especially difficult for trial attorneys; you are 
seemingly hard‐wired to argue, persuade, and advocate for your client at all times.  99% of the time, 
that's a terrific quality to have.  But in trial, there are a few specific situations in which you are far more 
effective when you slide over into the passenger seat, or into the back seat if you're the type who might 
be tempted to reach over and grab the wheel.  
 
This month, let's discuss another situation in which it's smarter to take a passive, back‐seat role than to 
aggressively try your case: during voir dire.  The best purpose of voir dire is to differentiate between 
jurors who will likely be receptive to your case and those who will likely be unreceptive.  You need  
to understand how your jurors approach similar situations, how they feel about the key issues involved 
in the case, what their values and what they believe.  Yet many lawyers spend most of their time trying 
to persuade jurors, instead of trying to understand jurors. 
 
I don't mind subtle persuasion and pre‐conditioning during jury selection; it's a reality that the best 
lawyers figure out ways to begin persuading the jury, and it's effective.  But it's most effective (and 
allowed by the court) when it's done subtly, through questions and not lectures.  Pre‐conditioning is 
most effective when it hits home for the jurors in ways they can internalize, not when the lawyer makes 
an argument in the disguised form of a question.  What that means is, the most effective pre‐
conditioning voir dire questions are those that get jurors talking about their own experiences and beliefs 
and approaches that make them realize that they already agree with your case, your trial themes, and 
your client's actions or approach.  For example, the best way to convince jurors that a plaintiff in a 
product liability was careless would be to ask a question about the jurors personal approach:  "Who 
here would ever consider doing your own electrical wiring without any training?  Why wouldn't you?" 
 
So even when you're persuading the jury during voir dire, it's much more effective to do it subtly and 
passively, without being directly argumentative and forcefully persuasive.  As I've said, some persuasion 
during voir dire is helpful and important, but the most important purpose of voir dire is to identify and 
strike unreceptive jurors.  Even the most persuasive lawyers can't win every trial with the first 12 jurors 
in the box, simply because some jurors in every jury pool will be inherently unreceptive to your case.  
You need to spend your voir dire understanding your jurors. 
 
I don't think it's counter‐intuitive that understanding your jurors involves listening to your jurors.  Yet 
most lawyers spend more than 50% of the time in voir dire talking, not listening.  And one of the biggest 
mistakes that I often see lawyers make during voir dire is the failure to truly listen.   
You've probably been told that you should be asking open‐ended questions in voir dire, but it's just as 
important to never prompt or influence your jurors' answers.  Easier said than done, because I often see 
well‐meaning lawyers suggest answers to jurors or put words in their mouths, especially when the juror 
is struggling a little to give an answer.  Let the juror think, and let the juror give his or her own answer in 
their own words.   
 



Time and again, I've seen good lawyers ask good questions in voir dire, but then the dangerous instinct 
to be persuasive kicks in.  "What do you do when you are given a written contract to sign?" is a great, 
open‐ended question to ask in a breach of contract case, or in any case in which you want to understand 
your jurors' approaches to being diligent, to being careful, to being thorough, or their attitudes toward 
responsibility toward protecting themselves.  Are your jurors careful, or are they passive or trusting or 
careless?  Do they sign without reading it, without asking questions, without fully understanding the 
terms and legalese, or without making sure that every detail that was negotiated and promised is in the 
written contract?  If you truly want to understand what they do and don't do, and what they think about 
and don't think about, let the juror answer, unprompted, in their own words. 
 
Time and again, I've seen good lawyers taint the jurors' answers by prompting and suggesting answers:  
"do you read all the fine print?  do you ask if you don't understand something?  do you ask that the 
contract be changed if something seems unfair?"  Understand that jurors will rarely admit to you, and 
even to themselves, when they do something less than perfectly.  If asked, most jurors will answer "yes" 
to all of the above questions, even if the reality is "no."  If you were to ask a juror "do you always check 
your blind spot and your side mirrors and signal before you change lanes?" they will almost always 
answer "yes."  But if you were to ask a juror "what do you do when you change lanes," they will give you 
a more honest answer: they might say they signal and check their mirrors, but tellingly, they may leave 
out checking their blind spot over their shoulder.  This is a perfect example of why you must let your 
jurors answer questions unprompted, because you need to know what they don't THINK about doing in 
that situation.  This juror most likely doesn't THINK to check his blind spot when he's actually driving; 
otherwise, he would have most likely thought about it in answering the question.  It may be difficult, but 
wait to persuade your jurors until the trial starts, especially during voir dire.   
 


